
168 

48 CFR Ch. 1 (10–1–06 Edition) 9.407–2 

suspension decision is limited by its 
terms to specific divisions, organiza-
tional elements, or commodities. The 
suspending official may extend the sus-
pension decision to include any affili-
ates of the contractor if they are (1) 
specifically named and (2) given writ-
ten notice of the suspension and an op-
portunity to respond (see 9.407–3(c)). 

(d) A contractor’s suspension shall be 
effective throughout the executive 
branch of the Government, unless the 
agency head or a designee (except see 
23.506(e)) states in writing the compel-
ling reasons justifying continued busi-
ness dealings between that agency and 
the contractor. 

(e)(1) When the suspending official 
has authority to suspend contractors 
from both acquisition contracts pursu-
ant to this regulation and contracts for 
the purchase of Federal personal prop-
erty pursuant to FPMR 101–45.6, that 
official shall consider simultaneously 
suspending the contractor from the 
award of acquisition contracts and 
from the purchase of Federal personal 
property. 

(2) When suspending a contractor 
from the award of acquisition con-
tracts and from the purchase of Fed-
eral personal property, the suspension 
notice shall so indicate and the appro-
priate FAR and FPMR citations shall 
be included. 

[48 FR 42142, Sept. 19, 1983, as amended at 54 
FR 4968, Jan. 31, 1989; 54 FR 19816, May 8, 
1989; 56 FR 67130, Dec. 27, 1991; 59 FR 67033, 
Dec. 28, 1994] 

9.407–2 Causes for suspension. 

(a) The suspending official may sus-
pend a contractor suspected, upon ade-
quate evidence, of— 

(1) Commission of fraud or a criminal 
offense in connection with (i) obtain-
ing, (ii) attempting to obtain, or (iii) 
performing a public contract or sub-
contract; 

(2) Violation of Federal or State anti-
trust statutes relating to the submis-
sion of offers; 

(3) Commission of embezzlement, 
theft, forgery, bribery, falsification or 
destruction of records, making false 
statements, tax evasion, or receiving 
stolen property; or 

(4) Violations of the Drug-Free Work-
place Act of 1988 (Public Law 100–690), 
as indicated by— 

(i) Failure to comply with the re-
quirements of the clause at 52.223–6, 
Drug-Free Workplace; or 

(ii) Such a number of contractor em-
ployees convicted of violations of 
criminal drug statutes occurring in the 
workplace as to indicate that the con-
tractor has failed to make a good faith 
effort to provide a drug-free workplace 
(see 23.504); 

(5) Intentionally affixing a label 
bearing a ‘‘Made in America’’ inscrip-
tion (or any inscription having the 
same meaning) to a product sold in or 
shipped to the United States or its out-
lying areas, when the product was not 
made in the United States or its out-
lying areas (see Section 202 of the De-
fense Production Act (Public Law 102– 
558)); 

(6) Commission of an unfair trade 
practice as defined in 9.403 (see section 
201 of the Defense Production Act (Pub. 
L. 102–558)); or 

(7) Commission of any other offense 
indicating a lack of business integrity 
or business honesty that seriously and 
directly affects the present responsi-
bility of a Government contractor or 
subcontractor. 

(b) Indictment for any of the causes 
in paragraph (a) above constitutes ade-
quate evidence for suspension. 

(c) The suspending official may upon 
adequate evidence also suspend a con-
tractor for any other cause of so seri-
ous or compelling a nature that it af-
fects the present responsibility of a 
Government contractor or subcon-
tractor. 

[48 FR 42142, Sept. 19, 1983, as amended at 54 
FR 4968, Jan. 31, 1989; 55 FR 21707, May 25, 
1990; 59 FR 11373, Mar. 10, 1994; 61 FR 2633, 
Jan. 26, 1996; 61 FR 69291, Dec. 31, 1996; 68 FR 
28081, May 22, 2003] 

9.407–3 Procedures. 
(a) Investigation and referral. Agencies 

shall establish procedures for the 
prompt reporting, investigation, and 
referral to the suspending official of 
matters appropriate for that official’s 
consideration. 

(b) Decisionmaking process. (1) Agen-
cies shall establish procedures gov-
erning the suspension decisionmaking 
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process that are as informal as is prac-
ticable, consistent with principles of 
fundamental fairness. These procedures 
shall afford the contractor (and any 
specifically named affiliates) an oppor-
tunity, following the imposition of sus-
pension, to submit, in person, in writ-
ing, or through a representative, infor-
mation and argument in opposition to 
the suspension. 

(2) In actions not based on an indict-
ment, if it is found that the contrac-
tor’s submission in opposition raises a 
genuine dispute over facts material to 
the suspension and if no determination 
has been made, on the basis of Depart-
ment of Justice advice, that substan-
tial interests of the Government in 
pending or contemplated legal pro-
ceedings based on the same facts as the 
suspension would be prejudiced, agen-
cies shall also— 

(i) Afford the contractor an oppor-
tunity to appear with counsel, submit 
documentary evidence, present wit-
nesses, and confront any person the 
agency presents; and 

(ii) Make a transcribed record of the 
proceedings and make it available at 
cost to the contractor upon request, 
unless the contractor and the agency, 
by mutual agreement, waive the re-
quirement for a transcript. 

(c) Notice of suspension. When a con-
tractor and any specifically named af-
filiates are suspended, they shall be im-
mediately advised by certified mail, re-
turn receipt requested— 

(1) That they have been suspended 
and that the suspension is based on an 
indictment or other adequate evidence 
that the contractor has committed 
irregularities (i) of a serious nature in 
business dealings with the Government 
or (ii) seriously reflecting on the pro-
priety of further Government dealings 
with the contractor—any such irreg-
ularities shall be described in terms 
sufficient to place the contractor on 
notice without disclosing the Govern-
ment’s evidence; 

(2) That the suspension is for a tem-
porary period pending the completion 
of an investigation and such legal pro-
ceedings as may ensue; 

(3) Of the cause(s) relied upon under 
9.407–2 for imposing suspension; 

(4) Of the effect of the suspension; 

(5) That, within 30 days after receipt 
of the notice, the contractor may sub-
mit, in person, in writing, or through a 
representative, information and argu-
ment in opposition to the suspension, 
including any additional specific infor-
mation that raises a genuine dispute 
over the material facts; and 

(6) That additional proceedings to de-
termine disputed material facts will be 
conducted unless (i) the action is based 
on an indictment or (ii) a determina-
tion is made, on the basis of Depart-
ment of Justice advice, that the sub-
stantial interests of the Government in 
pending or contemplated legal pro-
ceedings based on the same facts as the 
suspension would be prejudiced. 

(d) Suspending official’s decision. (1) In 
actions (i) based on an indictment, (ii) 
in which the contractor’s submission 
does not raise a genuine dispute over 
material facts, or (iii) in which addi-
tional proceedings to determine dis-
puted material facts have been denied 
on the basis of Department of Justice 
advice, the suspending official’s deci-
sion shall be based on all the informa-
tion in the administrative record, in-
cluding any submission made by the 
contractor. 

(2)(i) In actions in which additional 
proceedings are necessary as to dis-
puted material facts, written findings 
of fact shall be prepared. The sus-
pending official shall base the decision 
on the facts as found, together with 
any information and argument sub-
mitted by the contractor and any other 
information in the administrative 
record. 

(ii) The suspending official may refer 
matters involving disputed material 
facts to another official for findings of 
fact. The suspending official may re-
ject any such findings, in whole or in 
part, only after specifically deter-
mining them to be arbitrary and capri-
cious or clearly erroneous. 

(iii) The suspending official’s deci-
sion shall be made after the conclusion 
of the proceedings with respect to dis-
puted facts. 

(3) The suspending official may mod-
ify or terminate the suspension or 
leave it in force (for example, see 9.406– 
4(c) for the reasons for reducing the pe-
riod or extent of debarment). However, 
a decision to modify or terminate the 
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suspension shall be without prejudice 
to the subsequent imposition of (i) sus-
pension by any other agency or (ii) de-
barment by any agency. 

(4) Prompt written notice of the sus-
pending official’s decision shall be sent 
to the contractor and any affiliates in-
volved, by certified mail, return re-
ceipt requested. 

[48 FR 42142, Sept. 19, 1983, as amended at 51 
FR 2649, Jan. 17, 1986] 

9.407–4 Period of suspension. 
(a) Suspension shall be for a tem-

porary period pending the completion 
of investigation and any ensuing legal 
proceedings, unless sooner terminated 
by the suspending official or as pro-
vided in this subsection. 

(b) If legal proceedings are not initi-
ated within 12 months after the date of 
the suspension notice, the suspension 
shall be terminated unless an Assistant 
Attorney General requests its exten-
sion, in which case it may be extended 
for an additional 6 months. In no event 
may a suspension extend beyond 18 
months, unless legal proceedings have 
been initiated within that period. 

(c) The suspending official shall no-
tify the Department of Justice of the 
proposed termination of the suspen-
sion, at least 30 days before the 12- 
month period expires, to give that De-
partment an opportunity to request an 
extension. 

[48 FR 42142, Sept. 19, 1983, as amended at 51 
FR 2649, Jan. 17, 1986] 

9.407–5 Scope of suspension. 
The scope of suspension shall be the 

same as that for debarment (see 9.406– 
5), except that the procedures of 9.407– 
3 shall be used in imposing suspension. 

9.408 Certification regarding debar-
ment, suspension, proposed debar-
ment, and other responsibility mat-
ters. 

(a) When an offeror, in compliance 
with the provision at 52.209–5, Certifi-
cation Regarding Debarment, Suspen-
sion, Proposed Debarment, and Other 
Responsibility Matters, indicates an 
indictment, charge, civil judgment, 
conviction, suspension, debarment, 
proposed debarment, ineligibility, or 
default of a contract, the contracting 
officer shall— 

(1) Request such additional informa-
tion from the offeror as the con-
tracting officer deems necessary in 
order to make a determination of the 
offeror’s responsibility (but see 9.405); 
and 

(2) Notify, prior to proceeding with 
award, in accordance with agency pro-
cedures (see 9.406–3(a) and 9.407–3(a)), 
the agency official responsible for ini-
tiating debarment or suspension ac-
tion, where an offeror indicates the ex-
istence of an indictment, charge, con-
viction, or civil judgment. 

(b) Offerors who do not furnish the 
certification or such information as 
may be requested by the contracting 
officer shall be given an opportunity to 
remedy the deficiency. Failure to fur-
nish the certification or such informa-
tion may render the offeror nonrespon-
sible. 

[54 FR 19816, May 8, 1989] 

9.409 Solicitation provision and con-
tract clause. 

(a) The contracting officer shall in-
sert the provision at 52.209–5, Certifi-
cation Regarding Debarment, Suspen-
sion, Proposed Debarment, and Other 
Responsibility Matters, in solicitations 
where the contract value is expected to 
exceed the simplified acquisition 
threshold. 

(b) The contracting officer shall in-
sert the clause at 52.209–6, Protecting 
the Government’s Interests when Sub-
contracting with Contractors 
Debarred, Suspended, or Proposed for 
Debarment, in solicitations and con-
tracts where the contract value ex-
ceeds $30,000. 

[60 FR 34748, July 3, 1995, as amended at 71 
FR 57366, Sept. 28, 2006] 

Subpart 9.5—Organizational and 
Consultant Conflicts of Interest 

9.500 Scope of subpart. 
This subpart: 
(a) Prescribes responsibilities, gen-

eral rules, and procedures for identi-
fying, evaluating, and resolving organi-
zational conflicts of interest; 

(b) Provides examples to assist con-
tracting officers in applying these rules 
and procedures to individual con-
tracting situations; and 
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